Welcome to our latest issue
of Headliners Magazine
Whether you were a “remainer” or a “leaver”, the fact is
“Brexit means Brexit”.
Whilst we all may wish that our negotiators had taken the
opportunity to attend a negotiation course before starting the process ,those
of us in business have to remain positive about the global opportunities that
will open up for us. Certainly, the pound sterling’s exchange rate fall against
the euro will do a lot to offset the costs of any tariffs imposed by the Eurozone,
whereas Eurozone goods into the UK will face the double impact of a tariff and
adverse exchange rate – something Euro negotiators should bear in mind!!
Certainly, our International and European clients appear not to have reduced
their enthusiasm to trade with the UK.
Whilst making sensible, commercial decisions about how Brexit can influence
your business, the prevailing mood appears to be positive. Despite all the
bluster and posturing, like most negotiations, ultimately a “mutuality of
benefits” outcome should result in a sensible and fruitful outcome for both
the UK and our European friends – albeit there will no doubt be many more
extreme disaster scenarios pedalled by the “remainer” supporters on both
sides of the Channel.
In the meantime, compliments of the seasons and festive greetings to you and
your families from all the team at Adler Shine/AS Robins.

Daniel

DANIEL GARCIA
Managing Partner
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Cryptocurrencies
What are they?
Cryptocurrencies are a form
of digital virtual currency that
are designed using encryption
technology to be secure and, in
many cases, anonymous.
Bitcoin
The first cryptocurrency was
Bitcoin, which was created in
January 2009 and is still the most

commonly known. Bitcoin operates
via a peer to peer network which
requires no intermediaries (such
as banks) for the processing of
payments.

and they are susceptible to loss or
hacking. In spite of the risks, the
benefits have seen a major increase
in the use of the currencies since
their inception.

The advantages of using Bitcoin
are clear; avoids transaction fees;
removes exchange commissions
from foreign currency transactions;
and the transactions are faster
than normal bank transactions.
On the other hand the drawbacks
are that it is hard for authorities to
trace or monitor these transactions

The
currencies
are
well
documented as being extremely
volatile, Ethereum, a slightly newer
blockchain currency has seen its
stock value increase from $7.99 on
31 December 2016 to $399.70 by
12 June 2017, an increase of more
than 5000% in less than 6 months.
However, it has not all been

upside, between June 2011 and
April 2013, Bitcoin experienced 3
market crashes, each time losing
in excess of 50% of the currency’s
value in just a number of days.
With this in mind, HMRC issued
their guidance “Revenue and
Customs Brief 9 (2014)” which sets
the UK tax treatment of Bitcoin and
other cryptocurrencies.
HMRC consider that “Cryptocurrencies have a unique identity and cannot therefore be directly compared
to any other form of investment activity or payment mechanism” and
the tax treatment of any transaction
involving the use of cryptocurrency
needs to be reviewed on a case-bycase basis taking into account the
specific facts of each case.
The summary of the tax treatment
is as follows:
Bitcoin and other virtual currencies
are treated in the same way as
foreign currency for tax purposes.
The nature of the transaction in
the virtual currency would need
to be analysed to assess the tax
treatment.
Income Tax
Profits and losses arising on an
unincorporated business from the
sales of Bitcoins during the course
of the trade would be subject to
income tax.
Corporation Tax
Profits and losses of a company
entering into transactions involving
Bitcoin would be reflected in the

accounts and taxable under the
normal corporation tax rules. In
addition, if there are exchange
movements between currencies
(i.e. Bitcoin and the “functional
currency”) these are also taxable.
Please note functional currency is
defined as the currency in which
the accounts are prepared.
Capital Gains Tax
Gains or losses incurred on
the sales of Bitcoin or other
cryptocurrencies are chargeable
or allowable for capital gains if
they accrue to an individual and
not covered by trading profit
rules. For companies, such gains
are chargeable to corporation tax
if they accrue to a company and
not covered by the loan relation
or trading rules. Also, exchange
gains may arise where a currency
is received in return for good or
services, the bitcoin is converted
at the market rate at the time of
the transaction.

VAT
Where bitcoin is received in return
for the provision of goods or
services, VAT would be chargeable
based on the value of bitcoin or
cryptocurrency in sterling at the
point the transaction takes place.
Based on the judicial review from
the European Union, broadly
transactions that consist of exchange
of traditional currency for Bitcoin
(and vice versa) will constitute a
supply of services for consideration
for VAT purposes. Further guidance
is expected to be issued following
this ruling in due course.
Stamp Duty
HMRC have not issued guidance
on how Bitcoin should be treated
for Stamp Duty. Ultimately this
will depend on whether Bitcoin
is regarded as money. We await
further guidance from HMRC.

rakesh patel is the firm’s head of Corporate
Finance

The value of a commercially
minded accountant’s involvement
in an agreement drawn up by your
lawyers
For many years now, I have advised
clients never to sign a legal agreement or bank agreement without
my looking at it. It is not because
I do not trust the lawyer and his
drafting, or the banker and terms
of their lending agreement, but
because, more often than not, the
client is either too busy running
his business to look at a 100-page
legal agreement or simply does
not possess the skill set or experience required to understand the
implications of these multitude
of legal clauses. The lawyer drafts
the agreement but who advises on
the commercial implications of the
agreement which can sometimes
come back and be problematic?
The client relies on the fact that
his lawyers have drafted the agreement and so must have considered
all aspects. However, the client’s
accountant is usually far more familiar with the client’s business
than his lawyer, as he is involved,
not only throughout the year, but
year after year, whereas the lawyer
is involved as and when required.
Similarly, experience tells us that
clients are often too pleased to sign
a bank loan agreement as they rev-

el in the delight of convincing the
bank to lend their businesses some
money. However, the bank loan
agreement is not just confirmation
that the bank has agreed to provide
a loan on simple terms. The loan
documentation is quite detailed
and is there to protect the bank’s
position in the event that the loan
cannot be repaid. However, sometimes the terms of the loan and in
particular the financial covenants
and conditions are so onerous that
default on the loan is inevitable
and should have been negotiated
by the client more carefully before entering into the agreement.
Breach of financial covenants can
result in the loan becoming payable
on demand or a repricing making
it more expensive. Had the commercially minded accountant been
involved, he would have tested the
covenants against the current and
projected financial performance
of the business, looked to see how
much headroom there was against
those covenants and assisted the
client in negotiating more comfortable covenants.
A recent case study illustrates the
benefit of involving a commercially
minded accountant in the drafting
of terms of an agreement:
The client, a business with a
turnover in excess of £30M and

Operating profit of £3M, had
five equal director/shareholders.
Agreement had been reached for
the company to buy out two of the
shareholders with a combined 40%
interest in the company. Another
individual had recently joined the
company and it was agreed that he
would receive growth shares in the
Company around the same time as
the buy-back. Tax considerations,
in particular for the issue of growth
shares, meant that the client
should obtain an independent
valuation of the Company,
which they did. The valuation
came in at £15M. However, the
deal previously agreed with the
outgoing shareholders for the buyback of their shares was based on
a value of £18.5M.
Lawyers had drafted the Share
Purchase Agreement (SPA) for
the share buy-back based on the
£18.5M and had agreed it with the
Sellers’ lawyers with the completion date being set 48 hours later.
Whilst I was aware of the transaction, I had not seen the SPA and
asked the client to let me read
through it before he signed it. In
the back of my mind, I was concerned that there may be some tax
consequences of applying two different valuations to the buy back
and the issue of growth shares, so
consulted my tax team. It became

apparent income tax and national
insurance could be payable on the
excess of the consideration paid
above the independent valuation.
As the buy-back of shares was
from shareholders who were also
directors of the company, income
tax could be payable under the
rules around “employment related
securities”.
The Sellers were being paid £7.4M
for their 40% (£18.5M x 40%) and
I was concerned that HMRC could
argue that the value of their 40%
should have been £6M (£15M x
40%) and therefore they had received excess consideration of
£1.4M, which as they were employees of the Company would result in
the payment to HMRC of PAYE and
NI in excess of £850,000 (Income
Tax at 45% totalling £630,000 plus
employers and employees NI)
which the Company rather than
the Sellers would be responsible
for. This would have resulted in
the total cost to the Company for
the buy-back (after corporation
tax relief on the excess consideration and tax thereon) of £7.95M
(£7.4M plus £851,000 PAYE/NI less
£302,000 Corporation Tax relief)
instead of the £7.4M agreed price,
therefore an extra £550,000 cost
to the Company. To compound the
problem further, since the PAYE
would have been paid by the company, HMRC would have been able
to treat the PAYE paid as a ‘benefit’
chargeable on the individuals on
the basis that the company was
settling the director’s personal liability and seek to collect additional
Class 1 NI at 13.8% from the company and income tax at 45% from
the departing director!

In fact, the cost to the Company
could have been potentially even
greater than this as a commonly
accepted principle of valuation
where a minority interest is concerned is that discount is applied
to the valuation of the Company.
The discount could arguably be
between 30% - 70% depending
on the size of the minority interest and involvement they have in
the Company. Here, where two
lots of 20% were being acquired,
the discount could have been say
30%, which applied to a valuation
of £18.5M would reduce the value

to £12.95M, 40% of which would
entitle the Sellers to £5.18M. However, the consideration being paid
to them was £7.4M and so HMRC
could argue that the excess £2.22M
would result in PAYE and NI (Employees and Employers) in excess
of £1.3M which it would look to
the Company to pay resulting in
the total cost to the Company after
corporation tax relief being £8.3M
rather than the £7.4M agreed!.
Clearly, the remaining sellers
would not have been happy with

the Company having to bear this
additional cost and as, in my opinion, the risk was very real, I advised the clients to amend the offer to the independent valuation of
£15M or to instruct their lawyers
to include an indemnity clause
in the SPA that provided for a recovery from the Sellers of any tax
payable by the Company on the
buy back. I would have gone so far
as to suggest that a proportion of
the consideration be held by our
lawyers for a period of time until
HMRC had agreed their tax returns
but in this case it was felt that an
indemnity would suffice. The Sellers tax advisers, confirmed my
concern and agreed that there was
a real risk that HMRC would seek
the additional tax from the Company, and it was agreed that the
consideration be reduced by the
extra cost and that an indemnity
would be provided.
Without the inclusion of the indemnity in the SPA or the reduction of the consideration arising
from our advice, the Client may
have struggled seeking recovery of
the tax from the Sellers and could
have suffered an additional cost of
£1.5M, saved by the diligence of a
commercial accountant!
Adler Shine’s Partners are there
not only to deal with your
accounting, auditing and tax
affairs but to provide a commercial
sounding board for important
aspects of your business.

Stuart ROSENBERG, Entrepreneurial Services,
is a partner at Adler Shine

FRANCHISING
In my last article I looked at whether
a business could be franchised. In
this article I answer the question
“should it be?”
A plan should be created which will
set out: • What is required to franchise
your business
• How much you will need to
invest and what the return
may be
• What the outcome should be.
This plan will enable the franchisor
to make an informed decision as to
whether he should continue down
the franchising route.
Having decided that you wish to
franchise your business the first area to
develop is the operating system which
formalises the way your franchisees
will operate their own businesses in
the way that you require.
The outcome of this document
will be the information you need
to understand how to clone your
business and the type of information
that we know franchisees, who, in
all likelihood, have never been in

business for themselves, will need
to formulate their plans on how to
run a business.
The next step would be to formalise
the information you prepared to
clone your business. This will form
the core documents of any franchise
network, the operations manual and
franchise agreement.
Do not overlook the importance
of the franchise agreement as
it will control and regulate your
relationship with the franchisees.
A franchise agreement is, in a way,
a sophisticated form of Licence
Agreement where the licensor/
franchisor is either the proprietor
or a holder of certain intellectual
property rights or technology, which
he/she allows the licensee/franchisee
to use in return for remuneration or
other advantages.
Contractual terms
amongst others: -

will

include,

• What they can and cannot do
• Identification
of
intellectual property

the

• Clear guidelines of what is
expected of both sides
• Termination
and
termination terms

post

• Assignment of cession of
rights
The British Franchisee Association
(BFA) quotes “There are only a
limited number of UK lawyers familiar
with the complexity of franchise
agreements, and only some of those
have the necessary skills to advise a
business on the best way to structure
a franchise agreement”
It is true to say that a well written
agreement is a key factor to
promote and enhance a mutual
win-win situation and to protect
the respective rights of each
party and indeed the franchise
operation.
Equally true is the input from your
accountant in understanding both the
needs of the franchisee and franchisor
in developing the business plan. This
understanding should mean that goal
congruence is recognised and that
both parties are working together to
the same aim and enhancing both
businesses profitably.
Therefore, if you are thinking of
taking on a franchise, the first stage
is to speak with your accountant
to assess, financially, the business
model you are considering. More
new start up ventures fail, not
because the business itself does
not deliver a profit, but because the

business owner runs out of cash,
especially during the initial years of
operation as the business grows. Your
accountant will especially work with
you on providing a cash flow model
to ensure you can call on enough
capital to fund your operation.
You are in business to make money
and there’s no point choosing
a growth strategy that doesn’t
maximise your profit potential, but
some franchisors would be more
profitable if they owned their outlets
themselves. On the other hand, they
would never have grown to a 50- or
200-unit chain without franchising.
As with any business planning
process, the financials have two
different ideas:
1. What will it cost me, so how
much must I charge to make
a sensible return?
2. What price will the market
bear, so what can I afford to
spend to make the business
profitable?
In franchising you have to address
these questions both from your
point of view, as the franchisor,

and from the point of view of
your franchisees. In constructing
a sustainable financial plan for
franchising a business, do not: •

Underestimate your initial
costs and the associated
financial prospects

specialist mangers some of whom we
have worked with over many years.
Recruiting and training franchisees
is another field where you may wish
to rely on specialist agencies, but the
prime areas are: • Franchise Exhibitions

•

•

Overestimate the early
growth rates when you’re
just learning how to attract
the right prospects
Assume you should make
any real profit element on
the initial fees. One of the
tenants of franchising is that
good franchisors only profit
when their franchisees profit

Continuing fees calculated as
a percentage of turnover are
preferable; however, some product
distribution franchises inevitably rely
on a mark-up on goods supplied.
The financial aspects of franchised
businesses are just as much a
specialist area as the legal. Many high
street banks have specific franchise
teams that understand the model
intimately and should be approached
directly. We can introduce you to

• Newspaper Advertising
• Trade Magazines
• Referrals
• British Franchisee Association
As a franchisor you will also need to
take into account the need to train
and support your franchisees. Whilst
a separate stage of the development
of franchise, a part of this area is the
deployment of good franchise management software. It should make
you and the franchisee more efficient
and give you a valuable insight into
the performance of your franchisee.
There are some standard packages
around which could be considered.
Overall, I have tried to show the
complexity of starting as a franchisor
as all too often I hear businesses
say I am going to franchise my idea
without realising that just because
you made it work someone else
taking on the same business is not
guaranteed and, without proper
planning, may lead to expensive
mistakes not just for the franchisees
but also possible damage to the
brand (IP) for the franchisor.
If you are considering franchising
your business, please contact your
usual client partner.

Adam Cohen is our IT Manager.

General Data Protection Regulation (GDPR)

companies to handle personal data
safely and securely.

Background

What Is The Same?

Just when you thought the
promises of reduced bureaucracy
and its associated added costs
(both in money and time) might
indeed come to an end, along
comes another business initiative
to whack you right in your pocket!

•

The definitions of “processors”
and “controllers”.

•

The ICO as the UK’s regulator.

•

The “eight principles” still apply.

•

International data transfers (excluding self-assessment).

Notwithstanding Brexit, the UK will
implement the General Data Protection Regulation (2016/679 EU)
(GDPR) when it comes into force on
25 May 2018.
GDPR is a regulation that requires
businesses to protect the personal
data and privacy of EU citizens for
transactions that occur within EU
member states. Non-compliance
could cost your company dearly
because penalties and fines have
been substantially increased from
those under the Data Protection
Act, that GDPR supersedes.
Why The Change?
GDPR is positioned as an update
to meet the challenges in the 21st
Century to an individual’s rights to
data privacy. It has done this by increasing consumers’ protection and
placing the onus on individuals and

tions including a duty to ensure
that your contracts with processors comply with GDPR.
•

“Accountability Principle” – you
must show how you comply,
e.g. document what you have
done and why.

•

Privacy Impact Assessments
– must be carried out to
assess the risk to individuals’
rights, e.g. when using new
technology.

•

•

Higher standards for consent.

•

•

Enforced rights for individuals,
including the rights to be informed, object and be forgotten, as well as rights regarding
access, rectification, erasure,
restrictions on processing, data
portability and automated decision making.

•

Data Protection Officer – not
mandatory for all organisations, but an appropriately senior individual must be responsible for GDPR compliance.

•

The duty to report a breach
quickly will apply to all and failure
to report will result in a fine.

•

Increase in maximum fines – up
to 4% of global annual turnover.

•
•
•
•
•

What Has Changed?
•

Data Processors – must now
keep records and are directly liable if responsible for a breach.

•

Data Controllers – new obliga-

12 Steps To Take Now
1

Awareness: Key decision makers being aware of GDPR and its impact on your company.

2

Information Audit: Document what personal data you hold, where it came from, and who you share it with.

3

Communicating Privacy Information: Review your current privacy notices, putting a plan in place for
making any necessary changes in time for GDPR implementation.

4

Individuals’ Rights: Check your procedures to ensure they cover all the rights individuals should have,
including how you would delete personal data or provide data electronically in a commonly used format.

5

Subject Access Requests: Update your procedures and plan how you will handle requests within the new
timescales and provide any additional information.

6

Lawful Basis for Processing Personal Data: Identify the lawful basis for your processing activity in the
GDPR, document it and update your privacy notice to explain it.

7

Consent: Review how you seek, record and manage consent and whether you need to make any changes.
Refresh existing consents before May 2018 if they don’t meet GDPR standard.

8

Children: Do you need systems in place to verify ages and where necessary obtain parental or guardian
consent for data processing activity.

9

Data Breaches: Ensure the correct procedures are in place to detect, report and investigate a personal data
breach.

10

Data Protection by Design & Data Protection Impact Assessments: Familiarise yourself with the ICO’s code
of practice on Privacy Impact Assessments, as well as the latest guidance from the Article 29 Working Party
& decide how and when to implement them in your company.

11

Data Protection Officer(s): Decide who will be responsible for your data protection compliance and where
this role will sit within your company structure and governance arrangements. Do you formally need to
designate a “Data Protection Officer”?

12

International: If your organisation operates in more than one EU member state, you should determine your
lead data supervisory authority. Article 29 Working Party guidance will help you do this.

Malcolm Sevren has been a consultant with
Adler Shine for over 15 years.

Handling Requests For Flexible
Working
Many employers do not appreciate
that ALL employees have a legal
right to request flexible working
hours. It is not limited to just
parents and carers. Any employee
who has worked for you for over 26
weeks can request flexible working.
A flexible working request can take
many different forms: -

• Home working for part, or
even all, of the time.

• The
change
requesting.

• Changing from full to part
time.

• From when they would like
that change to start.

• Changing work hours to fit
in with school hours, care
arrangements etc.

• What effect they think the
change may have on the
employer (if any) and how
they believe any such effect
might be dealt with.

• Job sharing
Application Format

• Changing contractual start
and finish times.
• Working ones contracted
hours in fewer days.

The employee’s application for
flexible working must include: -

they

are

• Confirmation that it is
a statutory request and
providing details of any
previous applications they
may have made for flexible
working.

• The date of the application.
Employer’s Responsibilities Upon
Receiving A Written Request
You must consider the request and
arrange to speak to the employee
as soon as possible. This is your
opportunity to help you get a
better understanding of what
changes your employee is looking
for, and why.
If the employee so wishes, you must
allow her/him to be accompanied
by a work colleague during any
meetings you may have.
It is the employer’s duty to
look positively at the request,

considering the benefits the
requested change could make to
the employee and your business.
You would then need to weigh up
the advantages against any adverse
impact the changes may have to
the business.
Once you have made your decision,
this needs to be communicated (or
confirmed) to your employee in
writing.
If you accept your employee’s
request, or accept it with agreed
modifications, you need to agree
with your employee how and when
these changes will be implemented.
Do not forget to make the necessary
changes to the employee’s
contract of employment and get
their signature to approve and
acknowledge these changes.
If you reject the request, it must be
for one of the following business
reasons: -

• The additional cost to the
business
• Work cannot be reorganised
amongst existing employees
• You cannot recruit additional
staff
• A detrimental impact on
quality

decision, response) should take no
more than 3 months – unless the
employee has agreed otherwise.
Employee’s Right To Appeal
Your employee has the right to
appeal your decision within 14 days
of the rejection date, based on one
of the following reasons: -

• A detrimental impact on performance

• The employer did not handle
the request in a “reasonable
manner”.

• A detrimental impact on the
ability to meet customer demand

• The
employer
rejected
an application based on
incorrect facts

• Insufficient work during
the periods the employee
proposes to work.

• The employer dismissed/
treated the employee poorly
because of the request – this
reason can be cited beyond
the 14 days, if the treatment
complained about appears
to be a result of the flexible
working request.

• A planned structural change
to your business.
The whole process (from the date
of application to the written, final

Liz Robins is Managing Partner of AS Robins

The National Minimum Wage
The National Living Wage
The Living Wage
I sit on several payroll policy advisory committees and now help to
de-mystify the 3 common wage
rate terms.
Some people get confused between
these three terms for wage rates.
The National Minimum Wage
(NMR) is the minimum pay per
hour most workers are entitled to
BY LAW. The current rates are: £7.50 per hour

Increasing to

25 yrs old and

£7.83 in April

over:

2018

£7.05 per hour
21-24 yrs old:
£5.60 per hour
18-20 yrs old:
£4.05 per hour
16-17 yrs old:

Increasing to
£7.38 in April
2018
£5.90 in April
2018
Increasing to
£4.20 in April
2018
Increasing to

tices under 19 or

£3.70 in April

19 or over who are

2018

apprenticeship:

The Living Wage should not be confused with the NLW, despite the
similarity in its name. For a start, the
Living Wage is NOT enforceable by
law. Promoted by The Living Wage
Foundation and calculated annually
by the Resolution Foundation, it’s a
benchmark and recommendation
of what it would take now – not
years down the line – to improve
living standards. “Unlike the NLW,
the real Living Wage (it was claimed
by the TUC General Secretary, Frances O’Grady) based upon a review
of the evidence on what is currently
happening to people.”

Increasing to

£3.50 for appren-

in the first year of

The National Living Wage (NLW)
was introduced on 1 April 2016
for all working people aged 25 and
over, and is currently set at £7.50
(Increasing to £7.83 per hour in
April 2018). It is, in effect, the NMR
rebranded for all those aged 25 and
over. The NMR rates still apply for
all those aged under 25.

The Living Wage rate increased in
November 2017 to £10.20 (was
£9.75) in London and £8.75 (was
£8.45) across the rest of the UK.
It is said that 3,600 employers
have signed up to this voluntary
agreement on pay rates. Amongst
the most notable employers are
Google, IKEA, London Heathrow
Airport.

It is also noted that some 2/3rds of
the FTSE 100 companies are NOT
signed up to this voluntary wage
commitment. BP, BT, Vodafone and
Shell are included in those companies not yet committed to pay the
Living Wage.
For Employers
It is important that you understand
how the NMW is calculated, because HMRC can take employees
to court for not paying the NMW/
NLW. There are a number of exemptions to those who receive NMW/
NLW. None of these exemptions relate to the size of the business, sector, job or region.
By not paying the NMW/NLW, your
business can be liable for penalties
and the Directors could be disqualified for up to 15 years.
Overtime hours are to be included
when calculating if the amount paid
for hours worked meets the NMW.
Break times are not included in
worked hours. Nor is the time
taken to travel between home
and office. However, the following
examples for a care worker demonstrates the type of pitfalls that
unaware employers could inadvertently stumble over: -

Example 1 A care worker has 2 appointments in the morning and
doesn’t take any breaks. The worker
must be paid at least the minimum
wage for the time s/he spends at
the appointments, plus the travel
time between appointments.
Example 2 A care worker has 2 appointments, one in the morning
and one in the afternoon. After the
first appointment s/he goes home
to have a break before s/he goes
to his afternoon appointment. The
time spent travelling from the first
appointment to his home and from
his home to the second appointment doesn’t count towards the
minimum wage.
If the care worker didn’t go home
but took a break on the way to the
next appointment, s/he would be
paid for any travel time but not for
the break.
Example 3 A care worker has one appointment in the morning, then goes
to the office to work there. At the office s/he is entitled to a 30-minute
break. Then s/he goes to another appointment in the afternoon.
The worker must be paid at least
the minimum wage for the time at
the appointments, plus the travel
time to and from the office. The
break at the office doesn’t count
towards her/his minimum wage
calculation.
Before HMRC come to you….
Self-review of the National Living
Wage and the National Minimum
Wage.

HMRC are checking into your payment of NLW and NMW for your
workers. The officer will undertake
checks to carry out a self-review of
your records.

How to calculate arrears of NLW or
NMW

You may recall the high-profile
case against JB Sports where it was
found to be under-paying against
NMW when the total “worked”
hours were taken into account.

We treat each pay reference period
separately to work out whether
NLW or NMW has been paid. This
means that if you have paid more
than NMW in one pay period you
may not be able to offset that overpayment against an underpayment
in another pay period.

How AS Robins can self-review.

How this is decided?

How to decide the worked hours
and pay periods? It all depends on:
•
•

•

Paid by the hour

•

Paid an annual salary

•

Paid per task or piece of
work done

•

Paid in other ways

•

https://www.gov.uk/minimum-wage-different-typeswork

Size of your workforce
The number of workers you
believe may not have been
paid at least the correct rate
of NLW & NMW

•

Changes to the NLW &
NMW rates

•

Changes in the contracted
hours or pay rates of your
workers

Using this above will help you decide which pay reference periods
you need to review and how far
back your review needs to go.
What to do if you identify an underpayment of NLW or NMW
If this happens you will then need
widen the scope of your review to
include other periods until you are
comfortable there is no longer a
risk that any workers have been incorrectly paid.

You must bear in mind that for the
pay reference periods prior to the
current rates of the NLW or the
NMW being implemented, you
need to uplift the underpayment to
the current rate of NLW or NMW.

Malcolm Sevren has held senior positions
in industry
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Regrettably, too many employers,
even though they have, in practical
terms, done nothing to disadvantage
their employees, find themselves
vulnerable to have to agree settlement
payments to disgruntled employees
to avoid even costlier actions.
Background
In July 2013, fees for bringing a
case to the Industrial Tribunal were
introduced.
The objective was to try and reduce
the number of vexatious claims
that were being brought before
the Tribunal – many without merit
and simply to try and negotiate a
settlement figure with employers.
The rise in “no win/no fee” lawyers
had no doubt fuelled the level of
such spurious claims as many employers realised that to settle (even
with no fault on the employer’s part)
would be more cost effective than
the cost (in both money and time) in
defending a Tribunal action.
Added to this was the number of
“technical” breaches that no win/
no fee lawyers could uncover - like
not having the required written
employment particulars, or, not
having a written grievance policy
available to all staff (even if the
company has just 1 single employee).

Whilst maybe nothing to do with
the accusation in hand, breaches
of employment law can carry
automatic fines for the company,
fines multiplied by the number of
employees in the organisation.
The case for introducing fees was
supported by evidence that indicated
only 10% of cases brought before
the Tribunal resulted in favour of the
employee! This compares to the fact
that in 100% of cases the employer
was left with considerable expense –
unlike courts of law, employers cannot
claim costs even if they win the case.
The introduction of fees (refunded to
the claimant if the case was adjudged
in their favour) dramatically reduced
the number of spurious claims
brought before the Tribunal.
July 2017
Following persistent lobbying and
action by Unison, who took the case
to the Supreme Court, the decision to
charge fees has been reversed.
Unison claimed that the charging of
a fee discriminated unfairly against
low paid workers and female workers
who are often in the majority of the
low paid work force.
Justice Minister Dominic Raab said
that in setting employment tribunal
fees, “the Government has to consider
access to justice, the costs of litigation,
and how we fund the tribunals”.

“The Supreme Court recognised the
important role fees can play, but ruled
that we have not struck the right
balance in this case,” he said.
It is said this decision will cost the
Government around £27 million as
it repays fees charged to employees
who brought workplace issues to
the Tribunal since July 2013.
Employment lawyers also described
the Supreme Court’s decision as
game changing.
“This ground-breaking decision
will mean employers will now have
to brace themselves for a much
more contentious environment as
employees are once again free to
assert their rights without financial
barriers to a judicial remedy,” said an
employment partner at one law firm.
Action Required
Employers need to brace themselves for challenges every time
there is a work-place dispute, dismissal or redundancy.
Certainly, even if you only have
1 employee, ensuring you are
complying with employment law is
the minimum safety net you need
to avoid costly settlements in the
event a disgruntled employee (with
or without justification) threatens
to take you to an Industrial Tribunal.

THE ADLER SHINE GOLFING SOCIETY
The 2017 golfing season included Foxhills and The Shire, both firm favourites within
the society due to their beautiful courses and abundant hospitality.

This season’s Order of Merit Winner was
Barney Davis, seen here receiving his
trophy from former World Champion
swimmer, Mark Foster.

Golfing Society Season 2018
Details of next season’s events will
appear on the Adler Shine website
www.adlershine.com during January
2018, or send your email contact
address to Natalie Tyrer-Nachman
ntyrer@adlershine.com to be included
in our Golfing Society Mailing List.
Feedback
And finally, we very much hope you have enjoyed this
issue of our regular E-magazine. We would love to receive
your feedback, suggestions on future articles, or even
your pitch to contribute something for a future edition!
Just email headliners@adlershine.com
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